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Introduction

The Carter Center has been working for some time with partner organizations and experts
in the field of election observation and electoral assistance to identify and articulate criteria
for assessing democratic elections based on public international law (PIL). 2 While these
efforts have focused on the entire electoral process, electoral dispute resolution was

identified as a topic requiring further research and exploration.

Election related disputes are an intrinsic part of the electoral process and the credibility of
that process is determined to a large degree by the capacity of the State to effectively
resolve these disputes. As noted by authors on the subject, challenges to election results, or
the conduct of elections, should not be considered a weakness of the electoral system, but a
sign of its resilience.3 In addition, electoral dispute resolution mechanisms vary greatly
country-by-country, based largely on historical and political context. As is widely
recognized in the international electoral field, it is essential then, for election observers and
electoral practitioners to better understand the common foundational principles enshrined

in public international law obligations.

In preparation for the one and half day Experts Meeting on Electoral Dispute Resolution in
February 2009, we have prepared this short discussion paper on Obligations for Electoral
Dispute Resolution Mechanisms. In it we first highlight some of the challenges that we have
been facing when trying to identify and articulate criteria for the assessment of electoral

dispute resolution based on PIL. We then outline our understanding of international

! This paper was drafted by Avery Davis-Roberts, Senior Program Associate in the Center’s Democracy
Program.

2 For more information about the larger project and over all approach, please see Identifying
Obligations for Democratic Elections.

3 Petit (2000), p. 5.
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obligations that exist for EDR mechanisms. We hope that this paper will contribute to a

fruitful discussion during the meeting.

Challenges to Identifying Obligations for EDR in Public International Law

Identifying obligations for EDR, based on public international law has proven to be a

difficult for a number of reasons. Principal among them:

International obligations related to dispute resolution have not necessarily been tied
explicitly to the electoral process. Public international law appears to provide only the
highest level guidance regarding the resolution of disputes. The International Covenant on
Civil and Political Rights (ICCPR)* and regional treaties> stipulate a number of obligations
upon States Parties which provide a broad framework for the resolution of disputes.
However, these obligations are not explicitly linked to the resolution of electoral disputes.
In fact, even at the level of handbooks and practitioner led efforts to document guidelines
for EDR, there are very few sources upon which we can rely that address the resolution of
electoral disputes directly.6 It is therefore necessary to extrapolate obligations for the

resolution of electoral disputes from these more general obligations.

In addition, it is necessary to distinguish between obligations (binding legal commitments)
related to EDR mechanisms and best practices, or agreed upon techniques or practices
which are most effective at ensuring that international obligations are met. Because

standards for electoral dispute resolution have not, as yet, been clearly articulated in

4 International Covenant on Civil and Political Rights (adopted 16 December, 1966, entered into force
23 March 1973) 999 UNTS 171.

5 For example, Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR),
(European Convention on Human Rights) (adopted 4 November, 1950, entered into force 3
September 1953, amended by Protocol No 11, European Treaty Series No. 155, entered into force on
1 November, 1998 which replaced Protocols 2, 3, 4, 5, 8, 9, 10 and repealed articles 25 and 46 of the
Convention); American Convention on Human Rights (AmCHR), (adopted 22 November, 1969,
entered into force 18 July, 1978) OAS TS 36 (Pact of San Jose, Costa Rica); Commonwealth of
Independent States Convention on the Human Rights and Fundamental Freedoms (CISCHRFF)
(adopted 16 May, 1995, entered into force 11 August, 1998); Copenhagen Document (Copenhagen
Document), - Second Conference on the Human Dimension of the CSCE (Copenhagen, 5 June - 29
July, 1990), Document of the Copenhagen Meeting of the Conference on the Human Dimension of the
CSCE ; African Union Declaration on the Principles Governing Democratic Elections in Africa (AU-
DPGDE) (adopted at the 38t Ordinary Session of the Organization of African Unity, 8 July 2002,
Durban, South Africa) AHG/Decl.1 (XXXVIII), 2002; Inter-American Democratic Charter (IADC)
(adopted 11 September, 2001, Lima Peru).

6 A notable early exception is the 2000 OSCE/ODIHR publication, Resolving Election Disputes in the
OSCE Region.
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international law, we see a burgeoning body of best practices that are used by international
observers and electoral assistance practitioners as guideposts to help countries implement

better EDR systems. At times, the two become confused.

As outlined in the project approach paper, Identifying Obligations for Democratic Elections,
we distinguish between obligations and best practices for the purposes of our work. We
assume that greater clarity between the two will help observers and practitioners conduct
their work more effectively and professionally. This paper, and the meeting, will therefore

focus largely on PIL obligations for EDR in democratic elections.

In the context of Electoral Dispute Resolution, International obligations remain high-level
and do not necessarily address the nuts and bolts issues of EDR that observers and
practitioners are most concerned with. However, as outlined in the Overview Paper, when
you consider a broader range of legal sources, greater detail about these obligations

emerge.

Electoral Dispute Resolution mechanisms have not received the same amount of
analysis and attention that other aspects of the electoral process, such as voter
registration, have. Although observation of these mechanisms does take place, different
observation organizations have very different methodologies that they employ and many
are often under-resourced for EDR observation throughout the pre- and post- election

period. In addition, few organizations have published on the topic.

However, EDR is a growing area of interest for the election observation and election

assistance community and a number of organizations are making notable contributions

including:

- A forthcoming handbook on Electoral Justice Systems by International IDEA.

- NDI’s recent publication, Promoting Legal Frameworks for Democratic Elections which
includes means of assessing the legal framework for electoral dispute resolution.

- Additional research being conducted by The Carter Center’s Conflict Resolution

Program, in coordination with the Democracy Program.
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Defining Electoral Dispute Resolution?

While some scholars and practitioners have focused on a broad array of issues related to
election disputes writ large, we are focusing on a narrower set of issues that are determined
to a large extent by the obligations that we have identified below - namely issues related to
the interaction between the electoral process and judicial system (mediated principally by
the right to a fair and impartial hearing) and those that are related to the provision of an

effective remedy.

In the context of the former, we are focused on the system of judicial or quasi-judicial
mechanisms through which electoral actions can be legally challenged and electoral rights
protected.8 In the context of the latter, we are focused on any number of remedial actions
(which may or may not be judicial in nature) through which the State provides redress for
violations of Covenant rights. As Merloe points out “the question of whether a remedy in
this circumstance is effective depends upon a number of factors, including the specific right
abridged. It also depends upon the nature of the procedures and processes with which the
right was violated. For example, the violation of equal suffrage by drawing improper
election districts has a different nature and could well require a different dispute resolution

process than the issue of whether a person was denied candidacy. "9

In addition, distinctions between ‘participatory rights’ (e.g. the rights to vote and be elected
or to participate in public affairs) and broader human rights (e.g. the right to freedom of
movement) that may be formalized in the domestic law of the country being observed may

impact the nature, scope and timelines of the remedy granted in cases of violation.

Obligations for EDR in Democratic Elections

Based on our research, we have identified a number of key obligations found principally in
the ICCPR and regional treaties that can provide the cornerstone of our understanding of
international legal principles for EDR mechanisms. In addition we have relied heavily on

General Comments 31 and 32 of the United Nations Human Rights Committee,10 the Venice

7 For additional terms and definitions, please see Appendix A.

8 This definition is based, in part, on the definition used by the ACE Electoral Knowledge Network.
9 Merloe and Young (2005) p. 878

10 United Nations Human Rights Committee (UNHRC), General Comment No. 31, Nature of the
General Legal Obligations on States Parties to the Covenant, U.N. Doc
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Commission’s Code of Good Practice in Electoral Matters, and other sources which help to

add detail and definition to these obligations.11

While these documents do not explicitly address issues related to electoral dispute
resolution mechanisms (as mentioned above) and are focused on broader, more general
rights such as the right to an effective remedy, the right to a fair and public hearing and
others, it can be argued that they provide firm foundational principles for the assessment of
EDR mechanisms. It may even be the case that these “every day” rights not only continue to
be important during the electoral cycle, but some may take on special characteristics in the
context of the election. For example, the State must provide the right to a fair and public
hearing at all times. However, in the context of the electoral process “expeditious”

may mean that the hearing take place within days or weeks, rather than weeks or months.12

The key obligations, both overarching obligations and those that are specifically related to
EDR processes, are outlined below. In addition, a matrix of these obligations, including

source quotes, is attached to this paper as Appendix C.

Overarching obligations13
Rule of Law is recognized as essential to the fulfillment of human rights and representative
democracy. 1* It serves as the milieu for our understanding of EDR in democratic elections.

In addition, we assume that States?5 will take necessary steps to ensure the realization of

CCPR/C/21/Rev.1/Add.13(2004); UNHRC, General Comment No. 32, Right to equality before courts
and tribunals and to a fair trial, U.N. Doc CCPR/C/GC/32

11 For more information regarding the sources uses, please see Appendix B.

12 Venice Commission, Code of Good Practice, para 95; Merloe and Young (2005) p.878.

13 For more information about these obligations, please see Identifying Obligations for Democratic
Elections, and the Generic Obligation Matrices.

14 See for example, UN General Assembly Resolution 55/96, Promoting and Consolidating
Democracy, UN Doc A/RES/55/96; UN Commission on Human Rights Resolution, Interdependence
between democracy and human rights, E/CN.4/RES/2003/36; UN Commission on Human Rights
Resolution, Promotion of the Right to Democracy, E/CN.4/RES/1999/57; UN Commission on Human
Rights, Resolution Promoting and Consolidating Democracy, UN Doc E/C.4/RES/2000/47; The Inter-
American Democratic Charter (Lima, September 11, 2001), arts. 3 and 4; the Copenhagen Document,
para 3.

15 All branches of government (executive, legislative and judicial), and other public governmental
authorities, at whatever level - national, regional or local - are in a position to engage the
responsibility of the state party, UNHRC General Comment 31, para 4.
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human rights.’¢  This obligation, broadly stated, requires states to take legislative and
other measures to ensure that human rights are fulfilled and protected. We also assume
that effective EDR mechanisms, through which fundamental rights and freedoms are
protected, are essential components to determining whether the election can truly be

considered genuine,'” and a reflection of the will of the people. 18

Specific Obligations

Right to an Effective Remedy - Everyone is entitled to an effective remedy for acts that
violate their Covenant rights, 1° including their article 25 participatory rights.2? When a
remedy is granted, it must be enforced.2! An effective remedy need not be judicial, however

if it is, it must provide adequate redress for the alleged violation.

In order to give effect to an effective remedy, states are obligated to investigate alleged
violations of Covenant rights.22 “Administrative mechanisms are particularly required to
give effect to the general obligation to investigate allegations of violations promptly,
thoroughly and effectively through independent and impartial bodies. National human

rights institutions, endowed with appropriate powers, can contribute to this end.”23

The state is also obligated to regulate human rights violations by third parties and non-state

actors,?* and to bring to justice perpetrators of human rights violations (including public

16 See for example, ICCPR art. 2(3); ICERD, art. 5 (a); ICERD art 2(1); AfCHPR art.1; AmCHR art. 2;
ECHR art. 1.

17 See for example, ICCPR, art 25(b); AmCHR art. 23(b); Protocol 1 ECHR, art. 3; UDHR art.21 (3)

18 See for example, [ICPR art 25 (b); African Union Declaration on the Principles Governing
Democratic Elections in Africa, (Adopted at the 38th Ordinary Session of the Organization of African
Unity, 8 July 2002, Durban, South Africa) AHG/Decl.1 (XXXVIII), 2002, II (1); AmCHR art. 23(1)(b);
CISCHRFF art. 29(b); Protocol 1 ECHR art. 3; UDHR art. 21 (3).

19 [CCPR, art 2(3); ICERD, art 5(a); AfCHRP art. 7(1); AmCHR, art 25(1); ECHR, art 13; UDHR, art 8
20 United Nations Human Rights and Elections, F.114; Council of Europe Committee of Ministers;
Declaration on the Code of Good Practice in Electoral Matters; African Charter and Democracy,
Elections and Governance, art. 17(2)

21 See for example, ICCPR, art 2(3); AmChR, art. 25(2)

22 UNHRC General Comment 31, para. 15; Declaration on Rights and Responsibilities Art. 9(5); UN
Economic and Social Council, I1.3.b

23 UNHRC General Comment 31, para. 15

24 UNHRC General Comment 31, para. 8
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officials or State agents).2> Sanctions against infringement of the electoral law should be

enforced.26

States Parties are required to “make reparation to individuals whose Covenant rights have
been violated. Without reparation to individuals whose Covenant rights have been violated,
the obligation to provide an effective remedy... is not discharged.”?” Reparation can include
restitution, rehabilitation and measures of satisfaction such as public apologies, public
memorials, guarantees of non-repetition and changes in relevant laws and practices, as well
as bringing to justice the perpetrators of human rights violations.28 Such reparations may

also include election recounts. 29

Non- Discrimination and Equality before the law - All are equal before the law30 and are
entitled without any discrimination to the equal protection of the law. 31  All persons are
equal before courts and tribunals.32 This guarantee “must also be respected whenever
domestic law entrusts a judicial body with a judicial task,” 33 presumably including a judicial
body considering electoral disputes. In addition, equality before the courts requires that

similar cases be dealt with in similar proceedings.3*

The right to equality before courts and tribunals includes equality of arms.35 This means
that the same procedural rights are to be provided to all parties unless distinctions are
based in law and can be justified on objective and reasonable grounds, not entailing actual

disadvantage or unfairness to the defendant.”3¢ In addition, everyone shall have equal

25 UNHRC General Comment 31, para. 8

26 See for example United Nations Human Rights and Elections H.118; Goodwin-Gill, Free and Fair
Elections (1994), 3.1.10.

27 UNHRC General Comment 31, para. 16

28 UNHRC General Comment 31, para. 16

29 For example Venice Commission, Code of Good Practice, para 101; UN Human Rights and Elections
para 112, OSCE Legal Frameworks, p 36

30 See for example ICCPR, art 26; CEDAW, art. 15; AfCHPR, art. 19; AmCHR, art 24; ECHR, art 6.
31ICCPR, art 26

32 See for example ICCPR, art 14(1); UNHRC, General Comment 32, para. 7

33 UNHRC General Comment 32, para. 7

34 UNHRC General Comment 32, para. 14

35 UNHRC General Comment 32, para 13

36 UNHRC General Comment 32, para. 13; Council of Europe, Committee of Ministers
Recommendation (2004)20 b.4.b.
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access to the courts3” free from unreasonable restrictions or discrimination.3® Any
restriction placed on access to courts or tribunals must be based in law, and justified on
reasonable and objective grounds.3° Systematic de jure or de facto frustration of attempts
to access courts run counter to the right to a fair hearing.#® For example, fees that would
prevent access to the courts may violate this obligation.#t  The right of equal access to a

court concerns only first instance procedures.*2

The Right to a Fair and Public Hearing - Everyone has the right to a fair and public
hearing in the determination of his/her rights in a suit at law.43 “The concept of the “suit at
law”...is based on the nature of the right in question rather than on the status of one of the
parties or the particular forum provided by domestic legal systems for the determination of

particular rights.”44

In the determination of rights in a suit at law, everyone should be guaranteed access to a
competent, impartial and independent tribunal at least at one stage of the proceedings.*>

An administrative review will not suffice.

The tribunal - A “tribunal” is a body, regardless of its denomination, that is established by
law, is independent of the executive and legislative branches of government or enjoys in
specific cases judicial independence in deciding legal matters in proceedings that are
judicial in nature.6 The right to competence, impartiality and independence of the tribunal

is absolute.*”

37 See for example United Nations General Comment 32, para. 8; UNHRC General Comment 32, para.
9.

38 UNHRC General Comment 32, para 9

39 UNHRC General Comment 32, para 9

40 UNHRC General Comment 32, para 9

41 See for example, UNHRC General Comment 32, para 9; Council of Europe, Committee of Ministers
Recommendation (2004)20 b.1.d; Council of Europe, Committee of Ministers Recommendation
(81)7, Appendix D11-12.

42 UNHRC General Comment 32, para 12

43 JCCPR, art 14(1); International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families, signed 18 December 1990, entered into force 1 July 2003, UN Doc.
A/RES/45/158 (MWC), 18(1); AfCHR, art. 7; AmCHR, art 8; ECHR, art. 6(1)

44 UNHRC General Comment 32, para 16

45 UNHRC General Comment 32, para. 18

46 UNHRC General Comment 32, para 18

47 UNHRC General Comment 32, para 19; ACDEG, art 32 (3)
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Competence - The tribunal must be competent and the powers and responsibilities of
various bodies involved in resolution of disputes (including electoral disputes) should be
clearly laid out in law.48 Failure to establish a competent tribunal or to prevent access to the
tribunal can amount to a violation of international obligations if the failure is not based on
domestic legislation and is not necessary to pursue legitimate aims such as proper
administration of justice.# Competence is particularly important in the context of elections,

when a timely resolution of disputes is of particular import.5°

Independence - A tribunal must be independent of the executive and legislative branches of
the government or enjoy judicial independence in deciding legal matters that are judicial in
nature.5! States should take specific measures to guarantee the independence of tribunal
judges by establishing clear procedures and objective criteria for the appointment,

remuneration, tenure, promotion, suspension and dismissal of members of the judiciary.52

A situation where the functions and competencies of the judiciary and the executive are not
clearly distinguishable or where the latter is able to control or direct the former is

incompatible with the notion of an independent tribunal.53

Impartiality - Impartiality requires that the judgments of tribunal judges are not influenced
by personal bias or prejudice, and that judges do not harbor preconceptions about the
particular case before them nor act in ways that improperly promote the interests of one of
the parties to the detriment of the other.>* Importantly, the tribunal must also appear to the

reasonable observer to be impartial.5>

48 UNHRC General Comment 32, para 19; Venice Commission, Code of Good Practice, Para 97

49 UNHRC General Comment 32, para 18

50 Venice Commission, Code of Good, para 95

51 UNHRC General Comment 32, para 18; Office of the High Commission on Human Rights (OHCHR),
Basic Principles on the Independence of the Judiciary, principle 2.

52 UNHRC General Comment 32, para 19; OHCHR, Basic Principles on the Independence of the
Judiciary, principle 10-13; Council of Europe, Handbook on the Right to a Fair Trial, p 30-31

53 UNHRC General Comment 32, para 19

54 UNHRC General Comment 32, para 21

55 UNHRC General Comment 32, para 21; Council of Europe, Handbook on the Right to a Fair Trial, p
33.
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A fair hearing is expeditious,>¢ free from influence,>” and open to the public. The publicity of
hearings ensures transparency and safeguards the public interest.58 Courts should make
essential information, such as the time and venue for oral hearings, available to the public

and should provide facilities that can accommodate public access to the proceedings.>?

The public may only be restricted from a hearing on the basis of public order, morals,
national security in a democratic society, when the interest of the private lives of the parties
so requires or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.69 At all other times,

the hearing must be open to the general public, and the media.t!

The right to a pubic hearing does not necessarily apply to appellate proceedings for
determining rights and obligations in a suit at law.¢2 In addition, the right to an appeal is

not guaranteed in the determination of rights in a suit at law.63

Access to Information - Everyone has the right to seek and receive information.t* This
includes information about how to file complaints, as well as information about the
essential findings, evidence presented and the legal reasoning of a tribunal, even if the

hearing is not open to the public.6s

Key Actors and Institutions
A number of key actors and institutions may participate in the resolution of electoral

disputes. Some of these roles are more formal than others and we outline them here to

merely draw attention to those that are most often the focus of observation missions and

56 UNHRC General Comment 32, para 27, Venice Commission, Code of Good Practice, para 95

57 UNHRC General Comment 32, para 25; Council of Europe, Committee of Ministers
Recommendation (94)12, I.d

58 UNHRC General Comment 32, para 28

59 UNHRC General Comment 32, para 28

60 [CCPR, art 14(1); ECHR, art 6(1); UNHRC General Comment 32, para 29; Council of Europe,
Committee of Ministers, Recommendation (2004)20, b.4.f

61 UNHRC General Comment 32, para. 29

62 UNHRC General Comment 32, para 28

63 UNHRC General Comment 32, paras 46 and 12; Council of Europe Committee of Ministers
Recommendation (2004)20, b.4.i; Council of Europe Committee of Ministers Recommendation (84)5,
Appendix 1.1

64 See for example ICCPR, art 19; AmCHR, art 13; CISCHRFF, art 11; Protocol 1 ECHR, art. 10; UDHR,
art. 9

65 UNHRC General Comment 32, para 2.

10
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electoral assistance programs, as well as some pertinent issues we have identified in the

context of EDR.

- Voters, Candidates, Parties and NGOs are always the most important participants in
the electoral process. With regard to the resolution of electoral disputes, a critical issue
for these groups is that of locus standi, or who has the ability to bring an action to court.
Finn points out that there is little consensus on who should have standing and in what
circumstances. ¢¢ Some argue that standing should be given to every voter, for
example. Others argue that it is necessary to strike a balance between the fulfillment of
rights and the practical application of judicial remedies in a timely fashion. This issue is
not addressed by PIL and the variety of practice among states does not make an

emerging norm readily apparent.

- Election Management Bodies (EMB) are responsible of the administration of the
election but may also have an additional role as arbiter of election disputes. This is a
widely accepted practice in many regions, and does have its strengths given that EMBs
may be more familiar with the electoral code and the ins and outs of election

administration that a judicial body.¢”

However, it can be argued that an EMB is rarely going to be qualified to make binding
decisions regarding the determination of rights, because it may not satisfy the criteria
for a tribunal laid out in General Comment 32 and outlined above. EMB members who
may adjudicate complaints are not always subject to the hiring processes articulated as
necessary to ensure independence.t® In addition, it is unclear whether an EMB would
be considered independent given that they administer the elections (thereby fulfilling
an executive function) and these roles may not be distinguishable.t® Finally, an EMB
that administers an election and then adjudicates disputes related to the administration

of that election may not appear impartial to a reasonable observer.70

66 Finn, unpublished, p 30. Venice Commission, Code of Good Practice, para 93.

67 Venice Commission, Code of Good Practice, para 93.

68 UNHRC General Comment 32, para 19; OHCHR, Basic Principles on the Independence of the
Judiciary, principle 10-13; Council of Europe, Handbook on the Right to a Fair Trial, p 30-31

69 UNHRC General Comment 32, para 19

70 UNHRC General Comment 32, para 21; Council of Europe, Handbook on the Right to a Fair Trial, p
33.

11
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Although there may be instances in which an EMB is able to meet all of these criteria, in
the majority of cases is seems unlikely that they would do so. If they do meet the
criteria to qualify as a “competent, independent and impartial tribunal” under article 14
of the ICCPR, then obligations related to a right fair and impartial hearing would apply
to them. If, on the other hand, the EMB does not meet those criteria, a complainant
must have recourse to a tribunal that does meet such criteria at least at one point

during the proceedings.”!

[t is also important to highlight here that the competence of the EMB to consider
disputes will be determined by the nature of the dispute itself, and a distinction must
be made between what are essentially administrative issues, and issues that impact
fundamental rights. For the former, review by an EMB or other administrative body
may be sufficient. However, if rights are violated or their status in question, then the
state is obligated to investigate and, if a violation determined, provide a remedy. This
remedy may include the right to a fair and public hearing. “The issue of whether an
electoral contestant appears on the ballot, for example can illustrate this. Being denied
access to a ballot is a fundamental [rights] issue, but if you are on the ballot, where you
appear in the sequence of the ballot probably is not. That is likely an administrative
issue.”’2  Access to the ballot is an issue that would require judicial review, while
administrative review might be adequate for the ballot sequence issue. For observers
this will mean that criteria used to assess EDR mechanisms may differ based on the facts

of the case in question.

- The Judiciary clearly play in important role in the adjudication of electoral disputes. It
is particularly important to understand the degree to which the judiciary is able to be
independent and impartial based on the guidance laid out in General Comment 32 and

other documents. 73

7LUNHRC General Comment 32, para 15; Venice Commission, Code of Good Practice, para 93
72 Merloe and Young (2005), p880

73 For example, the Office of the High Commissioner of Human Rights Basic Principles for the
Independence of the Judiciary.

12
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- Alternative Dispute Resolution (ADR) Mechanisms can provide a valuable means for
a State Party to relieve burdens on the legal system and ensure that disputes are heard
in a timely fashion. In some cases an ADR mechanism may meet the criteria outlined
above to be considered a tribunal. However, it seems that in most cases an ADR
mechanism, like an EMB, is unlikely to meet the requirements for independence and
impartiality that would allow it to be considered an Article 14 tribunal.7# It therefore
seems unlikely that in the majority of cases, a State can satisfy international obligations
for a fair and public hearing through the provision of an ADR system alone. As with the
EMB, in most cases it would be necessary for a complainant to have recourse to a

tribunal at least at one point during the proceedings.

- Specialized Tribunals may be established for the resolution of electoral disputes, and
offer many benefits, including the possibility of more timely resolution of said disputes,
and adjudicators with strong experience and familiarity with the issues and law. While
such tribunals are not required for the adjudication of electoral disputes where such

tribunals exist they are subject to the obligations outlined above.

Linking obligations to observer methods

In addition to discussing the obligations outlined above in more detail, we hope that, over
the course of the Experts Meeting, participants will also address their own organizational
methods for observing EDR mechanisms. In particular, we hope that we will collectively

reflect on critical issues such as:

e Have we, as observers, been looking at the right things when considering EDR
mechanisms? For example, what does the number of minor complaints filed tell us
about the extent to which the obligations outlined above have been fulfilled?

e How effectively do current observation methods answer the questions posed by
public international law? Should current methods be altered to better reflect these
legal obligations?

e What are some challenges to the development of observation methods based in
public international law? Are such methods plausible considering the institutional

framework and resources of observer organizations?

74 ICCPR, art. 14 (1); UNHRC General Comment 32, paras 18-21.

13
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Based on these discussions we hope that participants will consider ways in which we can

better harmonize approaches and methods regarding the observation of EDR mechanisms.

Conclusions

Electoral dispute resolution is a critical part of the electoral process that requires greater
research both from election observation and electoral assistance practitioners, but also
from the international legal community. While there remain few international legal
documents that shed light on EDR specifically, the general obligations related to the right to
an effective remedy, and the right to a fair and public hearing (among others) provide a
strong basis from which to work as observers and from which to move forward on this

topic.

14
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APPENDIX A - ELECTORAL DISPUTE RESOLUTION: GLOSSARY

- Alternative Dispute Resolution - “A procedure for settling a dispute by means other
than litigation, such as arbitration or mediation.”7s

- Appeal - “To seek review (from a lower court’s decision) by a higher court.”7¢

- Best Practice - Agreed upon techniques or methods of application of international
obligations that are most effective at ensuring that the obligations are met.

— Complaint - The initial pleading that starts a civil action and states the basis for the
court’s jurisdiction, the basis for the plaintiff’s claim, and the demand for relief.””

- Customary International Law - “International law that derives from the practice of
states and is accepted by them as legally binding.”78

— Domestic Obligations - A legal duty to do or not do something that is based on
domestic law.

- Domestic Rights - Rights that are established and protected by domestic law.

- International Law - “The legal system governing the relationships between nations;
more modernly, the law of international relations, embracing not only nations but also
such participants as international organizations and individuals (such as those who
invoke their human rights or commit war crimes).”7?

- International Obligations - “A legal... duty to do or not do something.” In the case of
international law, the obligations are those to which State Parties have committed by
acceding to a convention.

— International Rights - Rights that are established and protected by international law.

- Investigation - “1. To inquire into (a matter) systematically; 2. To make an official
inquiry.”

- Locus Standi - “The right to bring an action or to be heard in a given forum.”80
- Norm - “1. Amodel or standard accepted (voluntarily or involuntarily) by society or

other large group, against which society judges someone or something. 2. An actual or
set standards determined by the typical or most frequent behavior of a group.”8!

7 Black’s Law Dictionary (8" ed.)
®Black’s Law Dictionary (8" ed.)
7 Black’s Law Dictionary (8" ed.)
"8 Black’s Law Dictionary (8" ed.)
" Black’s Law Dictionary (8" ed.)
8 Black’s Law Dictionary (8" ed.)
8 Black’s Law Dictionary (8" ed.)
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Quasi-judicial - “Of, relating to, or involving an executive or administrative official’s
adjudicative acts.”82

Remedy - “1. The means of enforcing a right or preventing or redressing a wrong; legal
or equitable relief”s3

Standard - A criterion for measuring acceptability, quality or accuracy based in public
international law.84

State Practice - The practice of states that reflects a common sense of the correct
interpretation of a treaty obligation and can serve as evidence of international
customary law.

Suit at Law - “A suit conducted according to the common law or equity, as
distinguished from statutory provisions.”8>

Tribunal - “a body, regardless of its denomination, that is established by law, is
independent of the executive and legislative branches of government or enjoys in
specific cases judicial independence in deciding legal matters in proceedings that are
judicial in nature”sé

8 Black’s Law Dictionary (8" ed.)

8 Black’s Law Dictionary (8" ed.)

# Based in part upon definition in Black’s Law Dictionary (8" ed.)
% Black’s Law Dictionary (8" ed.)

86 UNHRC General Comment 32, para 18
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APPENDIX B - ELECTORAL DISPUTE RESOLUTION : REFERENCES AND SOURCES

The United Nations (UN)

Treaties

Convention on the Elimination of All Forms of Discrimination against Women (signed 18
December 1979, entered into force 3 September 198*) 1249 UNTS 13 (CEDAW)

Convention on the Political Rights of Women (signed 31 March 1953, entered into force
7 July 1954) 193 UNTS 135 (CPRW).

Convention on the Rights of the Child (adopted and opened for signature, ratification
and accession by General Assembly Resolution 44/25 of 20 November 1989. entered
into force 2 September 1990) (CRC)

Convention concerning Indigenous and Tribal Peoples in Independent Countries (ILO
No. 169), 72 ILO Official Bull. 59, entered into force Sept. 5, 1991.

International Covenant on Civil and Political Rights (adopted 16 December 1966,
entered into force 23 March 1976) 999 UNTS 171 (ICCPR)

International Convention on the Elimination of All Forms of Racial Discrimination
(adopted and opened for signature and ratification by General Assembly Res. 2106
A(XX), 21 December 1965; entered into force on 4 January 1969 in accordance with
Article 19) (ICERD)

International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, signed 18 December 1990, entered into force 1 July 2003,
UN Doc. A/RES/45/158 (MWC)

United Nations Convention Against Corruption, Entry into force December 14, 2005

Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 .L.M. 679, entered into
force Jan. 27, 1980.

Other international instruments

Commission on Human Rights Resolution, Promoting and consolidating democracy, UN
Doc E/CN.4/RES/2000/47

Commission On Human Rights Resolution, Promotion of the Right to Democracy, UN
Doc, E/CN.4/RES/1999/57

Commission on Human Rights Resolution, Interdependence between democracy and
human rights, UN Doc E/CN.4/RES/2003/36
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Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society
to Promote and Protect Universally Recognized Human Rights and Fundamental
Freedoms (adopted by General Assembly Resolution 53/144 of 9 December 1998)

General Assembly Resolution, Promoting and Consolidating Democracy, UN Doc
A/RES/55/96

Guiding Principles on Internal Displacement, U.N. Doc. E/CN.4/1998/53/Add.2 (1998),
noted in Comm. Hum. Rts. Res 1998/50, para 20(1)

Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217A
(II1)) (UDHR)

Interpretative Documents

CEDAW Committee, General Recommendation No. 23 (16th session, 1997)

Office of the High Commissioner for Human Rights; “Basic Principles on the
Independence of the Judiciary” (Adopted by the Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders 26 August-6 September 1985
Milan) (Endorsed by General Assembly resolutions 40/32 of 29 November 1985 and
40/146 of 13 December 1985)

United Nations Committee on Economic, Social and Cultural Rights, General Comment
No. 16,E/C.12/2005/3 (2005).

United Nations Economic and Social Council. Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of Violations of International Human
Rights and Humanitarian Law, Annex to E/CN.4/2000/62, (56th Session Commission on
Human Rights).

United Nations Human Rights Committee, General Comment 25 on “The Right to
Participate in Public Affairs, Voting Rights and the Right to Equal Access to Public
Service,” UN Doc. CCPR/C/21/Rev.1, Addendum 7, 27 August 1996 (UNCHR General
Comment 25)

United Nations Human Rights Committee, General Comment No. 31, Nature of the
General Legal Obligation on States Parties to the Covenant, U.N. Doc
CCPR/C/21/Rev.1/Add.13 (2004)

United Nations Human Rights Committee, General Comment No. 32, CCPR/C/GC/32

kkkokok
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African Union (AU)

Treaties
= African Charter on Human and Peoples' Rights (adopted 27 June 1981, entered into
force 21 October 1986) (1982) 21 ILM 58 (Banjul Charter - AfCHPR)

= Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women
in Africa, Adopted by the 2nd Ordinary Session of the Assembly of the Union, Maputo,
CAB/LEG/66.6 (Sept. 13, 2000), entered into force Nov. 25, 2005

= African Charter on Democracy, Elections and Governance, adopted May 2007

Other regional instruments

* African Union Declaration on the Principles Governing Democratic Elections in Africa,
(Adopted at the 38th Ordinary Session of the Organization of African Unity, 8 July 2002,
Durban, South Africa) AHG/Decl.1 (XXXVIII), 2002

= NEPAD Declaration on Democracy, Political, Economic and Corporate Governance,
AHG/235 (XXXVIII) Annex I, Adopted 2002, para 7

kokkokok

Commonwealth of Independent States (CIS)

Treaties
= Commonwealth of Independent States Convention on Human Rights and Fundamental
Freedoms (adopted 26 May 1995, entered into force 11 August 1998) (CISCHRFF)

kkAkokk

Council of Europe (COE)

Treaties
= Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights) (Rome, 4 November 1950) (ECHR)

= Convention for the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights) (adopted 4 November 1950, entered into force 3
September 1953, amended by Protocol No 11, European Treaty Series No 155, entered
into force on 1 November 1998, which replaced Protocols 2,3,4,5,8,9,10 and repealed
Articles 25 and 46 of the Convention) (ECHR)

= European Convention on the Legal Status of Migrant Workers (Strasbourg 24.Xi.1997)

= Framework Convention for the Protection of National Minorities, Council of Europe,
Strasbourg, 1.11.1995
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Protocol to the Convention for the Protection of Human Rights and Fundamental
Freedoms (European Convention on Human Rights) as amended by Protocol No. 11
(adopted in Paris, 20 March 1952, ETS 9) (Protocol No. 11 - ECHR).

Other regional instruments

Council of Europe, Committee of Ministers, Recommendation No. R (81) 7 of the
Committee of Ministers to Member States of Measures facilitating access to justice,
(adopted on 14 May 1981; 68th session of the Committee of Ministers).

Council of Europe, Committee of Ministers, Recommendation R (81) 19 of the
Committee of ministers to Member States on the Access to Information held by Public
Authorities, 340th meeting of the Minister’s Deputies, November 25, 1981.

Council of Europe, Committee of Ministers, Recommendation No. R (84) 5 of the
Committee of Ministers to Member States on principles of civil procedures designed to
improve the functioning of justice, 367th meeting of the Ministers’ Deputies, February
28,1984.

Council of Europe, Committee of Ministers, Recommendation No. R(94) 12 of the
Committee of Ministers to Member States on the independence, efficiency and role of
judges, 518th meeting of the Ministers’ Deputies, October, 13 1994.

Council of Europe, Recommendation No. Rec (2004) 20 of the Committee of Ministers to
member States on judicial review of administrative acts, 909th meeting of the Ministers’
Deputies, December 15, 2004.

Council of Europe, Recommendation No. Rec (2003) 16 of the Committee of Ministers to
member States on the execution of administrative and judicial decisions in the field of
administrative law, 851st meeting of the Minister’s Deputies, September 9, 2003.

Council of Europe, Committee of Ministers Declaration on the Code of Good Practice in
Electoral Matters (Adopted by the Committee of Ministers on November 27, 2008 at the
1042nd meeting of the Minster’s deputies).

Venice Commission (European Commission for Democracy through Law) Code of Good
Practice in Electoral Matters (Opinion no. 190/2002, CDL-AD (2002) 13 Or. fr., adopted
by the Venice Commission at its 51st and 52nd sessions, Venice 5-6 July and 18-19
October 2002, Opinion no. 190/2002) (Venice Commission Strasbourg 2002).

kkkokk

Economic Community of West African States (ECOWAS)

Regional instruments

Declaration of Political Principles of The Economic Community of West African States,
A/DCL.1/7/91(Fourteenth Session of the Authority of Heads of State and Government,
Abuja, 4-6 July 1991).
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=  Economic Community of West African States, Protocol A/SP1/12/01 on Democracy and
Good Governance, Supplementary to the Protocol Relating to the Mechanism for Conflict
Prevention, Management, Resolution, Peacekeeping and Security. Dakar 2001

kokkokok

Organization of American States (0OAS)

Treaties
= American Convention on Human Rights (adopted 22 November 1969, entered into force
18 July 1978) OAS TS 36 (Pact of San Jose, Costa Rica - AmCHR)

» Inter-American Convention on the Granting of Political Rights to Women, 1428 U.N.T.S.
63, entered into force March 17, 1949

* Inter- American Convention Against Corruption, Entered into force March 6, 1997

Other regional instruments
= Inter-American Democratic Charter (Lima, September 11, 2001)

kkkokok

Organization for Security and Cooperation in Europe (OSCE)

Regional instruments

= Copenhagen Document - Second Conference on the Human Dimension of the CSCE
(Copenhagen, 5 June- 29 July 1990), Document of the Copenhagen Meeting of the
Conference on the Human Dimension of the CSCE (Copenhagen Document).

kkkokok

Southern African Development Community (SADC)

Treaties
= SADC, Protocol Against Corruption, Adopted 2001, Entered into Force 2005.

Other regional instruments
= SADC Principles and Guidelines Governing Democratic Elections (adopted by the SADC
Summit, Mauritius, August 2004) (Southern Africa Development Community 2004)

kkskksk

Other Sources (by organization)

ACE Project

=  Ace Electoral Knowledge Network. ‘Electoral Dispute Resolution’, Retrieved February
16, 2009 from Ace: The Electoral Knowledge Network. Website:
http://aceproject.org/ace-en/topics/1f/1fb/1ftb12

American Bar Association - ADD INTERNATIONAL PRINCIPLES HERE
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John Hardin Young (ed.), International Election Principles: Democracy and the Rule of
Law (American Bar Association, Chicago 2009)

Council of Europe

Council of Europe Handbook for Observers of Elections (Council of Europe Strasbourg
1992)

Mole, Nuala and Catharina Harby. “The Right to a Fair Trial.” Council of Europe
Directorate of Human Rights, Human Rights Handbook No. 3, August 2006.

Electoral Commissions Forum of SADC Countries and EISA

Electoral Commissions Forum of SADC Countries and Electoral Institute of Southern
Africa Principles for Election Management, Monitoring, and Observation in the SADC
Region [as Adopted on 6 November 2003 at the Kopanong Hotel and Conference Centre,
Benoni, Johannesburg] (Electoral Institute of South Africa Johannesburg, South Africa
2003)

IFES

Adrian Kocerha and Keith Henderson, The Resolution of Disputes Related to Election
Results: A Snapshot of Court Practice in Selected Countries Around the World, (February
2004), Prepared for the Indonesian Constitutional Court Workshop on The Role of the
Constitutional Court in Resolving Election Result Disputes Through a Transparent
Adjudication Process, Indonesia.

Barry H. Weinberg, The Resolution of Election Disputes (IFES, Washington, 2006)

International IDEA

International IDEA Code of Conduct: Ethical and Professional Administration of
Elections (International Institute for Democracy and Electoral Assistance Stockholm
1996)

International IDEA International Electoral Standards: Guidelines for Reviewing the
Legal Framework of Elections (International IDEA Stockholm 2002

Electoral Justice Design, Unpublished Draft (International IDEA, 2008)

Inter-Parliamentary Union

GS Goodwin-Gill, Codes of Conduct for Elections (Inter-Parliamentary Union Geneva
1998)

GS Goodwin-Gill, Free and Fair Elections: International Law and Practice (Inter-
Parliamentary Union Geneva 1994); 2nd revised and expanded edn., 2006

Inter-Parliamentary Union Declaration on Criteria for Free and Fair Elections (Adopted
by the Inter-Parliamentary Council at its 154th session 26 March 1994 Paris) (Inter-
Parliamentary Council Geneva)

Inter-Parliamentary Union Declaration on Democracy (Adopted without a vote by the

Inter-Parliamentary Council at its 161st session 16 September 1997 Cairo) (Inter-
Parliamentary Council Geneva)
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National Democratic Institute for International Affairs
= Patrick Merloe, Promoting Legal Frameworks for Democratic Elections, (National
Democratic Institute for International Affairs, Washington, 2008)

OSCE/ODIHR
= OSCE/ODIHR, Guidelines for Reviewing a Legal Framework for Elections (Organization
for Security and Cooperation in Europe Warsaw 2001a)

= OSCE/ODIHR Guidelines to Assist National Minority Participation in the Electoral Process
(Organization for Security and Cooperation in Europe Warsaw 2001b)

* Denis Petit, Resolving Election Disputes in the OSCE Area: Towards a Standard Election
Dispute Monitoring System (Organization for Security and Cooperation in Europe
Warsaw 2000)

= OSCE/ODIHR Handbook for Monitoring Women's Participation in Elections
(Organization for Security and Cooperation in Europe Warsaw 2004)

SADC - PF

= SADC Parliamentary Forum Norms and Standards for Elections in the SADC Region
(March 25, 2001) (SADC Parliamentary Forum Plenary Assembly Windhoek, Namibia
2001)

United Nations
= A Hussain, Report of the Special Rapporteur on the Protection and Promotion of the

Right to Freedom of Opinion and Expression (Commission on Human Rights
E/CN.4/1999/64 29 January 1999)

- United Nations Global Forum on Reinventing Government, Report on the Workshop:
‘Building Trust in the Electoral Process’: Electoral Dispute Resolution Mechanisms, (June
2007) Vienna

= United Nations Human Rights and Elections: A Handbook on the Legal, Technical, and
Human Rights Aspects of Elections (United Nations Centre for Human Rights New York
1994)

Other
» Black’s Law Dictionary, 8t Edition; Thomson West, St. Paul.

= Ron Gould (September 2001) Vote Counting and Dispute Resolution, Regional Workshop
on Capacity Building in Electoral Administration in Africa, Tangier Morocco.

= Patrick Merloe and John Hardin Young (2005), Emerging Principles Pertaining to the
Resolution of Election Disputes, Administrative Law Review (Volume 57:3), 869 - 881.

* Anne Sturtevant, Electoral Dispute Resolution: Towards Enhanced Electoral Legitimacy,
UNDP
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